UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA SR

ELOUISE PEPION COBELL, et al.,
Plaintiffs, Civil Action No. 96-1285 (RCL)
V. (Judge Lamberth)

GALE A. NORTON, et al.,

Defendants.

THE DEPARTMENT OF THE INTERIOR'S OBJECTIONS
TO CORRECTED REPORT OF THE SPECIAL MASTER
REGARDING THE DELETION OF INDIVIDUAL INDIAN TRUST
INFORMATION BY FORMER ASSISTANT SECRETARY-INDIAN
AFFAIRS NEAL MCCALEB
On January 27, 2003, the Special Master issued his report (the “Corrected Report”) of his
investigation of allegations that between December 2001 and early October 2002, former
Assistant Secretary Neal McCaleb failed to print out and file e-mail messages he received and
may have deleted the messages before they were captured on backup tapes. On the basis of an
investigation concerning the e-mail practices of a particular former Department of the Interior
official, the Special Master’s report draws certain conclusions about the Department’s
recordkeeping practices that are legally incorrect and/or factually erroneous. The Department's
objections follow.
1. The Corrected Report apparently reached factual conclusions that the Department
as an institution had failed to take required actions to ensure that records were maintained. This
conclusion is not supported by the record. The Special Master recognizes that the Department of

the Interior has promulgated “numerous regulations and directives governing the retention of

electronic correspondence." Corrected Report at 12. Indeed, the report lists four directives



issued during Mr. McCaleb’s tenure as Assistant Secretary concerning policies for the retention
of records and information transmitted by e-mail, id. at 12-13, and identifies eight other
directives issued before Mr. McCaleb took office, id. at 13-14 n.8. See also Attachments 1-3 to
the Corrected Report.

The report also reflects that other employees in the Office of Assistant Secretary whose
recordkeeping practices were examined had adhered to the Department’s directives. Corrected
Report at 31-33. The report specifically cited the recordkeeping practices of Jean Maybee,
Deputy Assistant Secretary Aurene Martin, and Acting Deputy Commissioner Terry Virden. /d.
at 32-33, and 33 n.32. Further, the report quotes with approval testimony that Mr. McCaleb’s
predecessor, Kevin Gover, printed out and retained e-mails, and that former Deputy
Commissioner Sharon Blackwell was a “fanatic” in retaining her e-mails, id. at 33.

In sum, the evidence developed in the Special Master’s investigation, as set forth in the
Corrected Report and the attachments to the report show that, first, the Department repeatedly
provided directions to employees concerning their obligations on the retention of records
transmitted by e-mail, and second, that other employees whose e-mail practices the Special
Master examined in the course of his investigation adhered to the policies set forth in the
Department’s directives. Consequently, the Special Master’s conclusory statements that the
“current state of affairs can best be described as chaotic,” id. at 51, or that the Department used
"an enfeebled data-transmission backup policy that virtually ensured trust communications would
neither be captured nor preserved,” id. at 1, are contradicted by the evidence developed in the

investigation and therefore are clearly erroneous.’

' Moreover, contrary to the Special Master’s apparent assumption, the Department did not
(continued...)
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2. The Special Master implies that Mr. McCaleb erased trust information not only
from his own e-mail inbox but also from the Department’s records. See Corrected Report at 1,
40. This finding is without evidentiary support and is speculative. The trust information would
be erased from the Department’s records only if:

(1) the sender and each recipient of the e-mail, contrary to repeated directives,
failed to print out and file the trust information;

(2) the sender and each recipient deleted the e-mail;

(3) the sender and each recipient, contrary to e-mailed instructions, deleted the e-
mail before the e-mail was successfully captured on a Friday backup tape’; and

(4) the trust information existed solely in the e-mail, and had not been preserved

in any other media, such as on paper or a computer hard drive, or in other data
collections.

There is simply no evidence indicating that all of the above contingencies occurred. The
Special Master speculates that Department employees who sent e-mails to Mr. McCaleb may
have been "equally remiss in the administration of their electronic correspondence” because the
Department had allegedly not provided training. Corrected Report at 40. The conclusion that the
Department had not provided training is based on the deposition testimony of Aurene Martin and

Jean Maybee that they had received no training. As discussed above, the Special Master

!(...continued)
use a data-transmission backup policy, enfeebled or otherwise, to capture or preserve trust
records. Rather, as is clear from the directives attached to the Corrected Report, employees were
directed to print out e-mails containing trust information or which constituted federal records.

? After the Friday backup had been successfully completed, notifications were sent to
each user's computer stating the date of the successful backup, reminding users that they were
required to print and file all e-mail messages relating to the "Three Functional Areas," and
Instructing users not to delete any e-mails pertaining to the Three Functional Areas received after
the date of the successful Friday backup "until you receive another message similar to this one
indicating the retention Backup has been successful." Corrected Report at 38 and Attachment 4
(emphasis omitted).
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apparently approved of the record retention practices of Ms. Martin and Ms. Maybee. As also
discussed above, the Department had repeatedly instructed employees on record retention
requirements.

More fundamentally, there is no basis for the Special Master's apparent assumption that
there was any trust information that existed solely in the form of a BIA e-mail sent to Mr.
McCaleb. The Special Master cites Mr. McCaleb's testimony that he deleted e-mails containing
the OIRM Moming Report. Corrected Report at 16-17. However, Mr. McCaleb testified that he
subsequently was able to obtain paper copies of all of the OIRM Morning Reports. Deposition of
Neal McCaleb, December 6, 2002 ("McCaleb Dep.") at 60 (attached in full as Exhibit 2).?
During the period in question, December 2001 to October 2002, BIA's trust responsibilities were
limited to leasing of land resources, collection of funds and computing of funds for distribution.
Id. at 30. We are aware of no evidence that the lease and accounting records generated by these
trust responsibilities were created in e-mails that would have initially been sent to or received
from Mr. McCaleb, and logic dictates otherwise.

The Special Master’s apparent finding that Mr. McCaleb erased e-mails containing trust
information from his own inbox before they were captured on retained backup tapes, Corrected
Report at 16, has little if any record support. As the Special Master noted, throughout the period
in question, it was BIA's policy to retain Friday backup tapes for BIA e-mails. Id. at 38. If the
Friday backup was successful, notifications were sent to each user's computer. Mr. McCaleb was

away from his office on a majority of the working days between December 2001, and October

*The attached transcript of the McCaleb deposition bears the erroneous label
"Confidential — Subject to Protective Order." See Exhibit 2, at 1. As noted in the December 12,
2002 letter from Amalia D. Kessler, Department of Justice, to Alan L. Balaran, Special Master
(attached as Exhibit 3), the deposition was not subject to a protective order.
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2002, and he did not access his e-mails while on travel. See Corrected Report, Attachment 8§,
November 8, 2002 Letter from Sabrina McCarthy, Department of the Interior, to Peter B. Miller,
Department of Justice (the "McCarthy letter") at 1-2, and 3 n.3. Zantaz, a Department of the
Interior contractor, has conducted an initial audit of the backup tapes and found 7,136 e-mails
sent or received by Mr. McCaleb. See Attachment 4 to the January 2003 Report of the Special
Master, Zantaz report at 3 (Exhibit 1 to this memorandum).* The record reflects that between
December 6, 2001, when BIA's access to the Internet was shut down, and June 20, 2002, Mr.
McCaleb was able to receive e-mails only from employees of the Office of the Assistant
Secretary-Indian Affairs and from BIA employees. See McCarthy letter at 2. After June 20,
2002, he was also able to receive e-mails from the Office of Special Trustee. /d. at 2 n.1. BIA's
trust responsibilities were limited to leasing of land resources, collection of funds and computing
of funds for distribution. McCaleb Dep. at 30. Therefore, Mr. McCaleb was able to receive by
e-mail limited types of trust information from a limited number of DOI employees. While it is
possible that the retained backup tapes did not capture all of Mr. McCaleb's e-mails, and it is also
possible that one or more of the missing e-mails contained trust information, under these
circumetances a finding that he erased from his inbox trust information not captured in the
backup tapes rests only on the Special Master's skepticism about Mr. McCaleb's deposition
testimony.

3. The Corrected Report incorrectly describes the issue decided in the Master's July
27,2001 opinion in this matter in stating that "on July 27, 2001, the Special Master reported that

Interior had "ignored its duty to retain and preserve backup tapes of e-mail messages' in

* Some of the messages found by Zantaz might be duplicates, if Mr. McCaleb had not
deleted messages between successful Friday backups.
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derogation of its trust responsibilities." Corrected Report at 11. While overwriting of backup
tapes may violate the discovery obligations imposed by the July 27, 2001 opinion, overwriting
does not violate any trust responsibility. The July 27, 2001 opinion was directed solely to
Interior's discovery obligations, and not to trust responsibilities. The complete sentence from the
July 27, 2001 opinion confirms that the opinion pertained to discovery obligations only: "In sum,
defendant has ignored its duty to retain and preserve backup tapes of e-mail messages responsive
to the Third Formal Request for Production of Documents." July 27, 2001 opinion, at 18. The
opinion was occasioned by a discovery dispute — specifically, Interior's Motion for a Protective
Order Clarifying Duty to Produce E-Mail Records (filed Aug. 2, 2000). Even the August 12,
1999 Order regarding document retention did not require retention of backup tapes. See
Attachment 1 to Corrected Report.

4. The Corrected Report contains an extended discussion on Aurene Martin's actions
in preparing a draft affidavit for Mr. McCaleb, Corrected Report at 47-51, and concludes that her
conduct was "troubling." /d. at 51. The entire discussion is gratuitous to the investigation, and
the criticism of Ms. Martin is unwarranted and unsupported. On the record developed, there is
no basis to question her explanation of the events = that after talking by telephone with Mr.
McCaleb about deleted e-mails, she typed up a draft affidavit so that there would be some
documentation of the situation close to the time of the initial disclosure. Id. at 47-48. That the
documentation was in the form of a draft affidavit rather than a memorandum is of no
significance. Further, the Special Master specifically found that Ms. Martin had not sought to act
as a legal representative of Mr. McCaleb in preparing the documentation. /d. at 47. The Master
cites no regulation or policy of the Department that prohibited her from assisting Mr. McCaleb in

a non-representative capacity. The draft prepared by Ms. Martin was not signed by Mr. McCaleb
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and was not submitted to the Special Master or the Court as his sworn declaration. The Special
Master also questions why Ms. Martin did not incorporate Jean Maybee's recollections in the
draft affidavit. /d. at 49-50. The draft affidavit was intended to record Mr. McCaleb's
recollection. The record reflects that Ms. Maybee prepared her own statement, and the statement
was made available to the Special Master. /d. at 50 and Attachment 17.

Respectfully submitted,

ROBERT D. McCALLUM, JR.
Assistant Attorney General

STUART E. SCHIFFER
Deputy Assistant Attorney General
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CERTIFICATE OF SERVICE

I declare under penalty of perjury that, on February 10, 2003 I served the foregoing The
Department of the Interior's Objections to Corrected Report of the Special Master Regarding the
Deletion of Individual Indian Trust Information by Former Assistant Secretary-Indian Affairs
Neal McCaleb by facsimile, in accordance with their written request of October 31, 2001 upon:

Keith Harper, Esq. Dennis M Gingold, Esq.

Native American Rights Fund Mark Kester Brown, Esq.

1712 N Street, N.-W. 1275 Pennsylvania Avenue, N.W.
Washington, D.C. 20036-2976 Ninth Floor

(202) 822-0068 Washington, D.C. 20004

(202) 318-2372
By U.S. Mail upon:

Elliott Levitas, Esq.
1100 Peachtree Street, Suite 2800
Atlanta, GA 30309-4530

By Hand upon:

Joseph S. Kieffer, III
Special Master Monitor
420 7™ Street, N.W.
Apartment 705
Washington, D.C. 20004

First 25 pages by facsimile; a complete copy to be delivered by hand February 11, 2003 upon:

Alan L. Balaran, Esq.

Special Master

1717 Pennsylvania Avenue, N.W.
12th Floor

Washington, D.C. 20006

(202) 986-8477

Sean P. Schmergel

— e




U.S. Department of Justice
Civil Division .

Commercial Litigation Branch
P.O. Box 875, Ben Franklin Station
Washington, D.C. 20044

Peter B. Miller Tel. 202-307-0184 Fax 202-307-0494
peter.miller@usdoj.gov By Hand: 1100 L Street NW, Room 10104, Washington, DC 20005
January 24, 2003

BY FACSIMILE AND FIRST CLASS MAIL

Alan L. Balaran, Esq.

Special Master

1717 Pennsylvania Ave. NW, 12th Floor
Washington, DC 20006

Re:  Cobell v. Norton - January 21, 2003 Biweekly Report

Dear Mr. Balaran:

As discussed in Interior’s portion of the January 21, 2003 biweekly report, we enclose the
current status report regarding implementation of the E-Mail Proposal. See Electronic Email
Archive System Status Report, January 24, 2003 (first section provided by Interior, second

section by ZANTAZ).
Sincerdly,
3 4
'~
Peter B. Miller
Enclosure

cc: Distribution list for 1/21/03 biweekly report (see attached list)
Sabrina McCarthy, Esq.

Exhibit 1
Dept. of Interior’s Objections to S.M.’s
Report on Deletion of Trust Information



CERTIFIC OF SERVICE

I declare under penalty of pestry that, on January 21, 2003, I served the foregoing United

States’ Status Report to the Speefal Master of January 21, 2003 in accordance with
their written request of O er 31, 2001 upon:

Keith Harper, Esq. Dennis M Gingold, Esq.

Native American Rights Fund Mark Brown, Esq.

1712 N Street, NW 1275 Pennsylvania Avenue, NW

Washington, DC 20036-2976 Ninth Floor

202-822-0068 Washington, DC 20004
202-318-2372

and by U.S. Mail upon:

Elliott Levitas, Esq.
1100 Peachtree Street, Suite 2800
Atlanta, GA 30309-4530

and by U.S. Mail and by facsimile upon:

Alan L. Balaran, Esq.

Special Master

1717 Pennsylvania Ave., NW
12th Floor

Washington, DC 20006
202-986-8477

Joseph S. Kieffer, I, Esq.
Special Master-Monitor
420 7th Street, NW

Apt 705

Washington, DC 20004
202-478-1958

Sean P. Schufiergel



Janm 24 03 01:10p

Electranic Email Archive System (EEAS) Status Report
January 24,2003

Live E-mail ,
On January 15, 2003 the Minerals Management Service (MMS) began transmitting data

live to Zantaz. MMS transmitted a total of 110,714 messages which are now stored in
Zantaz Digital Safe.

On January 20, 2003 Virtual Private Networks were installed for the National Business
Center (NBC) and on January 23, 2003 the NBC began transmitting data live to Zantaz.
As of January 22, 2003 a total of 5,272 messages have been transmitted to Zantaz from

the NBC.

Restoration
Zantaz has inventoried 1,699 tapes and restored 445 of these tapes from the Bureau of

Indian Affairs (BIA). A total of 2,615,080 unique BIA e-mail messages have been
transmitted to Zantaz Digital Safe.

Security
On January 15, 2003 two additional Zantaz contractors were favorably screened. The

total number of favorably screened Zantaz contractors is now thirty-three.

Search Request
Zantaz has provided Interior 28 CD-ROM containing messages sent and received by

former Assistant Secretary — Indian Affairs Neal McCaleb. This CD-ROM contains all
Washington, DC messages present in the Digital Safe on January 14, 2003. There were a
total of 7,136 messages found. Of these messages, a total of 105 messages were

encrypted.

Privacv Act Notice
The Privacy Act Notice has been revised to include the Office of Surface Mining, the

Bureau of Reclamation and the Naticnal Business Center and handed carried to the
Federal Register on January 23, 2003.

Qutstanding Issues:
DOI has requested Zantaz to provide a timeframe when DOI can expect to perform full

text searches on Word Perfect documents.
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STATUS REPORT FOR DOI
Prepared January 22, 2003

| A ZANTAZ

LIVE CAPTURE - IMPLEMENTATION STATUS

Bureau
Date Live Capture Comments Number of MB stored in
Began Messages in Digital Safe as of
Digitai Safe as of 01/22/03
01/22/03
BIA December 10, 2002 | SMTP Relay Host in 278,556 19,389
(Includes Office of the place at Reston
Assistant Secretary- ;
Indian Aflairs) site. Lotus Notes.
MMS January 15, 2003 MS Exchange 110,714 4,330
NBC January 23, 2003 Lotus Notes 7.826 456
R (Messages In safe were 3
{includes CAS-PMB captured during 3 hours
08, and OHTA) ! of implementation lesting
) on 01/21/03)
1 Please see explanation
Catchall- Live of Catchall Repository on 5272 46
Capture Page 4.
TOTALS 402,368 24,221 MB
ESTIMATED
Bureau Date Live Capture Comments
Can Begin

BLM January 23, 2003 For 2 NT Servers — Lotus Notes

January 31, 2003 For test AlX Servers — Lotus Notes
OST February 4, 2003 Circuit Date Pending
OHA February 6, 2003 Circuit Date Pending
SOL February 15,2003 Circuit Date Pending
BOR Late February 2003 GroupWise email product
OSM Late February 2003 GroupWise email product
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Vz ZANTAZ STATUS REPORT FOR DOJ --- 01/22/03 Continued

UNIQUE TAPE MESSAGES IN DIGITAL SAFE AS OF JANUARY 22, 2003

BIA 2,615,080 messages 189,864 MB of storage

*CATCHALL 20,562 messages 343 MB of storage

TOTALS FROM TAPE PROCESSING 2,635,642 messages 190,207MB of storage

* Please see explanation of Catchali Repository on Page 4.

COMPLETED BIA TAPE PROCESSING AS OF JANUARY 22, 2003

Location Total Total Gap | Total Tape |MB of Raw Tape Input Data Prior to
Non-Gap| Tapes Count Storing Unique Messages
Tapes

berdeen 0 O 0 0
IAlbuquerque 0 0 0 0
Anadarko 0 0 0 0
Billings 42 71 113 1,323,528
Juneau 6 37 43 260,816
Minneapolis 0 11 11 118,274
Phoenix 0 0 0 0
Portland 32 62 94 1,035,178
Reston 16 30 46 569,750
Washington DC 3 10 138 2,609,538
[ Totals | 126§ 319 445 5,917,085|

TAPES CURRENTLY INVENTORIED AND STORED AT ZANTAZ

ABE

208
178
386

ALB

39
104
Page 2 of § 143
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Vz ZANTAZ STATUS REPORT FOR DOI -—- 01/22/03 Cantinued

31

90

556
1143
1699

Non-Gap Gap  Total Tapes

There are also 500 tapes from SOL inventoried and stored at Zantaz.

INITIAL AUDIT OF NEAL McCALEB EMAIL MESSAGES

As requested by DOI, Zantaz performed an Audit seeking messages where Neal McCaleb was either
the Sender or the Recipient. This Audit included all messages present in the Digital Safe on January
14, 2003. This Audit is identified in the Zantaz tracking system as RQST2419.

There were 7,136 messages found that met the search criteria. Of these messages, 105 messages were
encrypted. Zantaz sent a CD with the Audit results in NSF format to Sabrina McCarthy. Earlier
today, Kimberly James of Zantaz worked with Sabrina to familiarize her with the format of the audit

results.

LOTUS NOTES ENCRYPTION ISSUES

OVERVIEW- The Lotus Notes email product provides the user the ability to encrypt messages on a
message-by-message tasis. The header of an encrypted message is NOT encrypted, but the body of -
the message is encrypted. The Lotus Notes product is designed to prevent the transfer of encrypted
messages outside of the Lotus Notes environment. Thus, by Lotus design, only the header portion of
an encrypted message was initially able to be stored in the Zantaz Digital Safe.

LIVE CAPTURE - Zantaz has now developed a process in which an encrypted message can be
captured as an attachment and stored in the digital safe. The target date for having this new process

available for DOI Live Capture of messages is January 29.

TAPE PROCESSING - Zantaz developed a similar process to capture encrypted messages during tape
restoration, This new process is already in place for tapes being processed at this time. All of the

original data is retained as an attachment. The data continues to be encrypted.
Zantaz will reprocess the tapes that were processed prior to completion of the new tape processing

solution described above.

Page 3 0of 5
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) {—2 ZANTAZ STATUS REPORT FOR DOI --- 01/22/03 Continued

EXPLANATION OF CATCHALL REPOSITORY

Zantaz has a Domain for storage of DOI Live Capture messages and a separate Domain for storage of
Tape Restoration messages. Within each of these domains are Repositories for each Bureau or Office

specified by DOL

Within each Domain, there is also a repository called Catchall. The Catchall Repository is used for the
storage of all messages containing header information that cannot be indexed properly. Several
common problems are that the headers can be formatted incorrectly or it can contain unknown

character sets.

Zantaz supports RFC1522 MIME (Multipurpose Internet Mail Extensions) standard as defined by the
Internet Engineering Task Force (IETF). If the message header is coded improperly (for any reason)
the entire email message in considered unparseable and is stored in the Catchall Repository.

Messages with an overall size greater than 30 MB cannot be indexed, so they are stored in Catchall.

Use of the Catchall Repository insures that no messages are lost even if the formatting of a message is
flawed. Audits performed by Zantaz staff always check the Catchall Repository. (Catchall Tape and
Catchall Live were both checked as a part of the Neal McCaleb Audit). Special techniques are used in
searching Catchall using the Web Interface.

Zantaz continually seeks to improve the techniques for indexing messages. When enhancements ace
developed, Zantaz routinely reprocesses messages in Catchall to direct more of the messages into the

specific repositories to which they were originally directed.

Page 5 of §
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Neal A. McCaleb CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER December 6, 2002

Washington, D.C.
Pagel |

1 UNITED STATES DEPARTMENT OF JUSTICE %
2

3 e R T T TR, ¢

4 ELOUISE PEPION COBELL, et al.,

5 Plaintiffs,

6 V. , : No. 96-1285

7 GALE NORTON, et al.,

8 Defendant.

9 - - - - - - - - - - - - - - - . X

10 CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER

11 Washington, D.C.

12 Friday, December 6, 2002

13 Deposition of NEAL A. McCALEB, a

14 witness herein, called for examination by Special

15 Master Balaran in the above-entitled matter, the

16 witness being duly sworn by PAUL GASPAROTTI, a

17 Notary Public in and for the State of Maryland,

18 taken at the offices of DFI International, 1717

19 Pennsylvania Avenue, N.W., Washington, D.C., at

20 10:05 a.m., Friday, December 6, 2002, and the
21 proceedings being taken down by Stenotype by PAUL
22 GASPAROTTI, and transcribed under his direction.
23
24
25

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005 Exhibit 2

Dept. of Interior’s Objections to S.M.’s
Report on Deletion of Trust Infornation
Y 11
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Neal A. McCaleb

CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER

December 6, 2002

Washington, D.C.
Page 2 Page 4
1  APPEARANCES: I PROCEEDINGS
2 2 Whereupon,
3 On behalf of the Plaintiff: 3 NEAL A. McCALEB,
4 DENNIS GINGOLD, ESQ. 4 business address at Department of the Interior,
5 1275 Pennsylvania Avenue, N.W. 5 1849 C Street, N.W., Washington, D.C. 20240, was
6 Washington, D.C. 20004 6 called as a witness by the Special Master, and
7 7 having been duly sworn by the Notary Public, was
8 On behalf of the Defendant: 8 examined and testified as follows:
9 AMALIA KESSLER, ESQ. 9 EXAMINATION
10 U.S. Department of Justice 10 BY MR, BALARAN:
11 1100 L Street, N.-W., Room 10030 11 Q. Good moming, Mr. McCaleb. First, I'd
12 Washington, D.C. 20530 12 like to thank you for coming here. I know your
13 (202) 307-0010 13 schedule is quite pressing and I appreciate the
14 14 time that you have taken to answer some questions
15 On behalf of the Witness: 15 for me. By way of introduction, my name is Alan
16 B. MICHAEL RAUH, ESQ 16 Balaran. In February of 1999 I was appointed by
17 JULIE CAMPBELL, ESQ. 17 the Honorable Roy C. Lamberth of the United States
18 Mannat, Phelps & Phillips 18 District Court for the District of Columbia to the
19 1501 M Street, N.W. 19 position of special master pursuant to Rule 53 of
20 Suite 700 20 the Federal Rules of Civil Procedure.
21 Washington, D.C. 20005 21 At the time, my order of reference
22 22 encompassed deciding discovery disputes in the
23 ALSO PRESENT: 23 case captioned Cobell v. Norton, 96-1285. That
24 SHANA GREATMAN, ESQ. 24 order of reference ultimately was expanded in
25 25 August of 1999 to include oversight over the
Page 3 Page 5
1 CONTENTS 1 preservation and retention of all trust documents
2  WITNESS EXAMINATION BY 2 andrecords. It's pursuant to that amended order
3 NEAL A. McCALEB SPECIAL MASTER 3 ofreference that I have asked you to come here.
4 By Mr. Balaran 4 4 Okay?
5 5 A. Yes, sir.
6 EXHIBITS 6 Q. As you know, the topic of discussion
7 McCALEB EXHIBIT NO. FOR IDENTIFICATION 7 today will be related to the deletion of e-mails
8 I BIA News Release of 7/2/01 17 8  during the ten-month period between December 2001
9 2 McCarthy letter of 10/16/02 17 9 and October 2002. Do you understand that?
10 3 Balaran letter of 10/20/02 57 10 A. Yes.
11 4 McCarthy letter of 11/8/02 68 11 Q. Okay. Asa preliminary matter, as you
12 5 MecCaleb Declaration of 12 probably notice, we are not from the same
13 11/19/02 75 13 neighborhood and I tend to talk quite quickly. So
14 6 McCaleb Affidavit, unsigned 14 at any point in time if you don't understand a
15 and undated 78 15 question, if you want me to back up, if you want
16 7 Interior's Policies on 16  me to slow down, I encourage you to please just
17 Retaining, Printing and Filing 17 ask me to do so. I have no problem whatsoever
18 Cobell related e-mail 90 18 repeating things any number of times until you are
19 8 Court Order of 9/30/02 129 19 absolutely satisfied that you understand the
20 9 Deposition Notice of 10/4/02 129 20 question as posed. Okay?
21 10 Document relating to trust 21 A. Very good.
22 management and IIM accounts 147 22 Q. I'will, however, assume that if you
23 23 don't ask me for any clarification whatsoever that
24 24 you did understand the question, and that [ will
25 25 take your answer as in fact responsive to that

2 (Pages 2 to 5)

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



Neal A. McCaleb

CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER

Washington, D.C.

Page 6
1 question. All right? 1 A. Aurene Martin was appointed to that
2 A. That's fine. 2 role as a Presidential appointee.
3 Q. Ifyouneed at any time to take a 3 Q. And what is that role exactly?
4 break, all you need to do is simply ask. The only 4 A. She's my chief deputy, and discharges
5 thing I will ask you, however, is that you don't 5 the discharge of the instructions that I give and
6 ask for a break while a question is pending, only 6 the policies that I provide her.
7 so we keep the integrity of the process and nobody 7 Q. What's the difference between that and
8 can come screaming later. 8 the management functions that Mr. McDivitt
9 A. Tunderstand. 9 assumes?
10 Q. Okay. Now this court reporter has been 10 A. His are primarily administration
11 with me a couple of times, and tends to kick me 11 functions, whereas Miss Martin is responsible for
12 under the table if you nod your head one way or 12 working directly with the tribal leaders, advising
13 the other, so I'm going to ask you just out of 13 me on legal issues relative to a variety of
14 deference to my shins and knees, that you answer 14 things, because it is a government-to-government
15 questions with a yes or no, or as appropriate with 15 relationship between the 563 tribes and the United
16 a vocal response. 16 States government, and they have a vast legal
17 A.  Allnght 17  history, most of them do, so that's a fairly
18 Q. Could you tell me where you are 18 complex undertaking.
19  currently employed? 19 Q. And you say that Mr. McCaleb assumes
20 A. The Department of Interior of the 20 administrative oversight, is that fair to say?
21 United States. 21 A. Yes.
22 Q. And your current position? 22 Q.  Would that include the budget?
23 A. Tam the Assistant Secretary of the 23 A. Yes.
24 Department of Interior for Indian Affairs. 24 Q. What other functions would be subsumed
25 Q. And when did you encumber that 25 under Mr. McDivitt's role as administrative
Page 7
I position? I manager?
2 A. Twas swom to that office on July 4th, 2 A.  Chief information officer. The chief
3 2001. 3 human resources officer. The chief financial
4 Q. Can you tell me what your 4 officer. And then, those are the primary reports,
5 responsibilities are as the Assistant Secretary 5 and then you know, secretaries and miscellaneous
6 for Indian Affairs at the Department of Interior? 6 support personnel.
7 A.  Well, the oversight of the Bureau of 7 Q. Am/ to understand you as saying that
8 Indian Affairs is the primary responsibility, 8 Mr. McDivitt is the CFO of the BIA?
9 reporting directly to the Secretary of the 9 A. No, the chief financial officer is
10 Interior. As an assistant secretary, I'm part of 10 Debbie Clark.
11 her office. 1 Q. So when you --
12 Q. And who reports to you? 12 A. She reports to Mr. McDivitt.
13 A. The Deputy Commissioner of Indian 13 Q. Isee. So when you said the CIO and
14 Affairs, which is the chief operating officer of 14 CHRO and the CFO, you were talking about a chain
15 the Bureau of Indian Affairs, and the deputy 15  of command that reports to him, correct?
16  assistant secretary of Indian affairs. And I 16 A. Yes. Iunderstood that to be the
17 actually have two deputy assistant secretaries; 17 question, and I apologize.
18 one is a manager of administration -- 18 Q. Notatall. And the CIO is whom?
19 Q. And who would that person be? 19 A. Bryan Bums.
20 A, James McDivitt. 20 Q. And is Mr. Bums in an acting or full
21 Q. And wasn't he in fact in the position 21 capacity?
22 of the acting assistant secretary prior to your 22 A.  Full capacity.
23 taking over this position in July? 23 Q. When did he assume his position?
24 A. Yes. 24 A. Late June or early July of 2002.
25 Q. Okay. And who else is the other? 25 Q. And prior to Mr. Burns assuming the
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1 position as CIO in July 2002, who had that 1 contracted with by --
2 position? 2 A. Yes, Electronic Data Systems.
3 A. There was an acting, Debbie Clark was 3 Q. Just as a matter of procedure, you have
4 acting, and this was at -- oh, I'm having a senior 4 to let me finish the question.
5 moment here. 5 A. T'msorry.
6 Q. The nice thing is they never get picked 6 Q. Otherwise, that gets him angry also.
7 up on the tape, so we can have as many as we like 7 And EDS is the organization that was contracted by
8 between the two of us, so not to worry. 8 OST to oversee or report on the status of trust
9 A. Oh, he actually was gone by the time I 9 reform?
10 got there. 10 A. I try to tell you my understanding
11 Q. Okay. So Miss Clark at one point was 11 of why they were employed. In the summer of '01,
12 assuming the dual roles of being the CFO and the 12 they were engaged by the then special trustee at
13 CIO; is that right? 13 that time to evaluate the progress that was being
14 A. Yes. 14 made on the Trust Asset and Accounting Management
15 Q. Did you pick Mr. Bryan Burns for the 15 System, TAAMS. That employment was expanded to
16 position of CIO? 16 take a look at all aspects of trust management.
17 A, Idid 17 Q. And who expanded the scope of their
18 Q. Based on what qualifications? 18 contract?
19 A.  He had previously been the deputy CIO 19 A, Well, the special trustee did, upon
20  at the Department of Health and Human Services, 20 approval of the Secretary.
21 which is a much larger agency than the Bureau of 21 Q. Andisn'titin fact the case that
22 Indian Affairs. And also, he dealt with the 22 their reports constitute the quarterly reports to
23 Indian Health Service in their information 23 the Court?
24 systems, so he had a frame of reference of Indian 24 A. No, I don't think that's accurate.
25 issues. But primarily because of his apparent 25 They didn't prepare any of the quarterly -- they
Page 11 Page 13
I technical knowledge and disposition as a manager. 1 didn't prepare any information prior to the eighth
2 Q. And he reports directly to 2 report, and the eighth report and the subsequent
3 Mr. McDivitt? 3 reports were primarily prepared by Ross Swimmer,
4 A. We've changed that slightly. He did 4 who is the director of the Office of Indian Trust
5 report directly to Mr. McDivitt. We're going to 5 Transition,
6 reorganize it to where he reports directly to the 6 Q. And do you know what information Ross
7 assistant secretary. We have just published a new 7 Swimmer obtained in order to draft those quarterly
8 reorganization chart, it hasn't been approved by 8 reports you're referring to?
9  Congress yet, but he will be the Deputy Assistant 9 A.  Well, all the participants in the trust -
10 Secretary for Information Resource Management. 10 reform process reported to him directly, or
11 Q. And who will he report to? 11 reported to him directly. I'm advised that he did
12 A. Me, or to the assistant secretary. 12 use many aspects of the EDS report, and in fact
13 Q. [see. Were you the architect of this 13 may have incorporated sections of it in their
14 reorganization plan? 14 entirety into the report.
15 A. Iwas an active participant in it along 15 Q. Issues related to information
16 with a number of people, Donna Irvin, who is the 16 technology are under the supervision of Bryan
17 acting special trustee, because the reorganization 17 Bums; is that correct?
18 was designed to try to integrate these two 18 A. In the Bureau of Indian Affairs, that's
19 activities more closely in keeping with EDS's 19  correct.
20 recommendations for having a more integrated role 20 Q. Okay.
21 of'these two functions under one single executive 21 A.  And the assistant secretaries’ offices,
22 sponsor, which in this case will be the deputy 22 all of them.
23 secretary. 23 Q. Let's talk about your office in
24 Q. And when you're referring to EDS, 24 particular for a moment, Who is your staff
25 vyou're referring to the organization that was 25 assistant?
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1 A. Jean Maybee. 1 Q. And do you believe that her
2 Q. And how long has she been your staff 2 responsibilities for filing the information that
3 assistant? 3 comes to your office are in her job description?
4 A. Since I came to the office. She was 4 A.  You know, I have never seen her job
5 there before I came, as the staff assistant to 5 description. I just developed that relationship
6  Sharon Blackwell. The offices are configured in 6 with her as we went along, and she seemed ready to
7 such a way that her space is between the two 7 provide those services, and I direct her to do the
8 offices and she provided that service when I got 8 filing, send notes and memos, to say file this or
9 there and I never saw a reason to change. 9 send this, or direct this correspondence to so and
10 Q. Does she still provide staff assistant 10 so, and she does so.
11 services to Mr. Verdon? 11 Q. Isit your happen to send notes and
12 A.  Yes, but on a more limited basis. She 12 memos when you want something carried out by Miss
13 provides staff assistance now to myself and to 13 Maybee?
14  Aurene Martin. 14 A. To the extent that when correspondence
15 Q. Isn'tita fact that Aurene Martin took 15 comes in, yes, I will put a sticky on it and say
16 over Miss Sharon Blackwell's office? 16 this goes to Aurene Martin, with a note to her
17 A. Yes. 17 what 1 would like her to do. It's really as much
18 Q. [Isee. Was that the reason that she is 18  of a note for direction of it and to the people
19 now servicing both of you? 19 that [ expect to respond.
20 A.  Proximity has something to do with it, 20 Q. [I'was just wondering about your general
21 yes, I think. Convenience. 21 work habits. It's my work habit to scream and
22 Q. Okay. Anybody else in terms of your 22 yell, and I never sort of put anything on paper.
23 staff that you can mention, who report to you? 23 A.  TI'mafraid I'm a screamer myself,
24 A.  Well, I think [ mentioned Mr. Verdon, 24 that's the reason I like to have proximity, so
25 the Deputy Commissioner of Indian Affairs. There 25 that I can speak up and get a response.
Page 15 Page 17
1 is a Mr. Mike Talley, who is a special assistant 1 Q. But from what I'm understanding, you
2 on infrastructure, primarily roads. Those are the 2 also, you supplement your screaming with Post-It
3 ones that I can think of. 3 notes and other written communications.
4 Q. Anybody just from an administrative 4 A. Right
5 perspective who helps you with the filing or helps 5 Q. And those communications actually
6 actually work in the office to make sure that we 6 specify what your instructions are?
7 have -- 7 A. Right, and e-mail of course. If she's
8 A.  Well, we have -- excuse me, sorry. R not there at her desk, I will send her an e-mail.
9 Q. You understood the question. 9 Q. ©Okay. When you first took the
10 A.  We have two to three people that are in 10 office -- I don't know if you have ever seen this
11 the foyer of the office that answer the telephones Il ornot. I'm handing you a document --
12 and see to the, call it housekeeping activities of 12 MR. RAUH: Is that going to be marked
13 the office. 13 for identification?
14 Q. What is Miss Maybee's title? 14 MR. BALARAN: Yes, we can. Ijust
15 A. Tdon't know that anybody has ever told 15 don't have any exhibit tabs.
16 me what her title is. I've always referred to her 16 MR. RAUH: I think the reporter does.
17 as administrative assistant. 17 MR. BALARAN: Okay, thanks. Why don't
18 Q. What are the titles of the two or three 18  we mark this as Exhibit 1.
19 individuals in the foyer who answer the 19 (McCaleb Exhibit I marked for
20 telephones, do you know? 20 identification.)
21 A. ldon't know. 21 BY MR. BALARAN:
22 Q.  Who's responsible for filing in your 22 Q. This is a document that I pulled of the
23 office? 23 web, it's News, U.S. Department of the Interior
24 A. Jean Maybee for filing the information 24 Bureau of Indian Affairs, for immediate release,
25 that comes from my office. 25 July 2nd 2001, and the title is, McCaleb Confirmed
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1 as Interior Assistant Secretary for Indian 1 with the Office of Special Trustee on a regular
2 Affairs, Secretary Norton Lauds Senate's Action. 2 basis as a participant or cochair actually of the
3 Have you ever seen this document before? 3 Trust Improvement Management Project, TMIP. And
4 A. Yes, lhave. 4 we coordinated the activities of the participants
5 Q. Take a look at it for a moment and tell 5 in that committee to address the breaches that
6 me if the statements made in this document are 6 were contained in the '99 opinion or decision of
7 accurate. 7 the judge.
8 A. (Perusing.) To the best of my 8 Q. And when you say we, this is you and
9 knowledge. Ireally had no previous knowledge of 9 Tom Slonaker?
10 Mr. McDivitt's service, having not been there. 10 A.  That's correct.
11 Q. But how about the information relating 11 Q. And Tom Slonaker being the former
12 to you and your functions, are they accurate? 12 special trustee?
13 A. Yes, they are. 13 A. Correct.
14 Q. Let me tum you to the second page, 14 Q. And when you say that you coordinated,
15 which is noticed page 2 of 2. It states in the 15 was this a coordination that was done prior to
16 only full paragraph on that page, The Assistant 16 every meeting, did you actually discuss the
17 Secretary-Indian Affairs has responsibility for 17 agenda, and then go in?
18 fulfilling the Department's trust responsibilities 18 A, Actually, Tom prepared the agenda.
19 and promoting self determination on behalf of 19 Q. And in what way did you contribute to
20 tribal govermnments, American Indians and Alaskan 20 the meeting itself?
21 Natives. The Assistant Secretary is also 21 A. Initially my contributions were very
22 responsible for providing services to 22 limited, having been there -- not having been
23 approximately 1.4 million American Indians and 23 there before. The July contributions were fairly
24  Alaskan Natives who are members of the 558 24 limited. Early August [ began to become more
25 federally recognized tribes. Is that accurate? 25 involved. The last half of August I was on the
Page 19 Page 21
I A. It was at the tim